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it is stated in Ellis v. Smith, 17 and restated in Janncey v. Thome, 18 
that no doubt the framers of the Statute of Charles II contem- 
plated that the witnesses should sign in the presence of each 
other. 

It is contended that the purpose of the requirement had been 
the prevention of fraud, and that there would be less likelihood 
that fraud could be perpetrated if all the witnesses were present, 
than if the rule permitted each witness to state that the testator 
at varying times and under varying conditions had acknowledged 
to him, and to him alone, that the instrument was his will. It 
may well be, in view of this, that the decision in Estate of Emart 
is justifiable. In deciding as it did the court really was carry- 
ing out the intention of the framers of the Statute of Charles 
II, which statute was changed in the Victorian Wills Act in 
order to remedy the construction put upon the original act. 

The Victorian Wills Act became the law of England in 
1837. By this Act it was declared: "That no will shall be 
valid unless it shall be in writing, and executed in manner here- 
inafter mentioned, (that is to say) it shall be signed at the foot 
or end thereof by the testator, or by some other person in his 
presence, and by his direction; and such signature shall be made 
or acknowledged by the testator in the presence of two or more 
witnesses present at the same time; and such witnesses shall at- 
test and shall subscribe the will in the presence of the testator, 
but no form of attestation shall be necessary." States which 
have enacted statutes in compliance with this so-called Victorian 
Wills Act, have of course required that the subscription or ac- 
knowledgment be made with the witnesses present at the same 
time because of the very explicit language used in the statute. 

In the Victorian Wills Act no new requirements were made 
in regard to the witnesses signing in the presence of each other. 19 
Whether or not the California courts follow the Victorian Wills 
Act or the older one embraced in the Statute of Frauds, the de- 
cision in Estate of Dow is consistent with the general authority 
under either. 20 Had the court really held, what some have erro- 
neously believed they did hold in Estate of Emart, it would be 
laying down a rule in California contrary to the general doctrine 
as established in the great majority of States 21 and unwarranted 
by a reasonable interpretation of the California statute. 

C. F. M. 

Regulation of Water Companies: Injunctions: Admin- 
istrative Boards. — A statute of 1913 requires vendors of water 

17 Supra, n. 15. 

18 Supra, n. 14. 

19 Fauldes v. Jackson (1845) 6 Notes of Cases, Ecc. and Mar., Supp. 
(1). Jane Webb's Goods (1855) 1 Jur. (N. S.) 1096. 
20 Supra, n. 15 and n. 19. 
"1 Jarman on Wills (6th ed.) 114; 40 Cyc. 1125, n. 70. 
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for human consumption to apply to the board of health for per- 
mission to continue service. During its investigation, or if for 
any reason it is unable to proceed at once, the board may grant 
a temporary permit, and it may grant a permanent permit when 
it shall determine that the water being furnished does not en- 
danger the life or health of the consumers and under all the 
circumstances, is the purest and most healthful obtainable. The 
statute further declares the furnishing of water without a per- 
mit to be a public nuisance which may be enjoined at the suit 
of any person, firm, etc., whose supply of water is received from 
such vendor, and declares it the duty of the officers of the state 
immediately to abate such nuisance in manner provided by law. 1 

The City of Los Angeles sold water for domestic use to its 
inhabitants, and one of the citizens so supplied complains that 
the water is unfit for human consumption, and is being furnished 
without a permit from the board of health. He seeks, under the 
authority of the statute, to enjoin the city from selling the 
water. It does not appear that the state board of health was 
ever petitioned for a permit. The court found that the water 
was pure and fit for human consumption, and denied the in- 
junction on the grounds that the statute was unconstitutional. 2 

The court interprets the phrase "the purest and most health- 
ful obtainable" as denying the board all discretion, and binding 
it to refuse the permit, no matter how pure the water may 
be, short of absolute perfection, if by any expenditure of money 
or effort, better water might be obtained. This interpretation 
seems unreasonable. Reading the statute as a whole, not omit- 
ting the words "under all the circumstances" and attempting to 
give effect to all the provisions, 3 the statute seems to mean no 
more than this : if, for instance, there were two sources of water, 
both obtainable with a reasonable expenditure of effort and 
money, and one was clear while the other contained algae — 
which are understood to render water repulsive but not unwhole- 
some — the board should refuse to grant a permit to supply 
water from the second source. Such a reasonable regulation of 
the water supply is well within the governmental powers of the 
state, either as a health measure under the police power, 4 or as 
a regulation of a public utility. 5 The court failed to follow the 
rule that a construction leading to absurd results should not be 
given, but rather that a statute should be construed, if possible, 
to avoid unconstitutionality, and to be consistent with sound 

!Cal. Stats, 1913, p. 793. 

2 Frost v. City of Los Angeles (Aug. 11, 1919) 58 Cal. Dec. 199. 

3 Cal. Code Civ. Proc, § 1858. 

* Definition of police power; Mutual Loan Co. v. Martell (1911) 222 
U. S. 225, 56 L. Ed. 175, 32 Sup. Ct. Rep. 74. 

"Cal. Civ. Code, § 1410; Cal. Const., Art. XIV, § 1; 1 California Law 
Review, 212. 



COMMENT ON RECENT CASES 129 

sense and wise policy. 6 But this question of interpretation is 
of no practical importance at the present time, for subsequent 
legislation, with questionable wisdom, has amended the statute 
so that now the only requisite for granting the permit is that 
the water should not endanger life or health. 7 

The second point that the court makes is, that the plaintiff, 
as a private citizen, cannot maintain an action to abate a public 
nuisance without showing special damage. This undoubtedly 
is the general rule, and the court states that the legislature can- 
not be presumed to have intended to change the general doc- 
trines of equity. But in this case the presumption seems to be 
overcome by the express words of the act authorizing a citizen 
to sue under the statute. The court admits that the legislature 
had power to grant such a right, but its interpretation of the 
statute simply omits the words "any person." It is difficult to 
find justification for so doing. 8 The legislature in authorizing a 
private citizen to sue a public offender followed a policy known 
to both state and federal law-makers; that of encouraging pri- 
vate individuals to police their communities. 9 The statutory au- 
thorization of "any person" to sue is so noticeable, and the 
court's statement that the legislature did not intend to confer 
this right so inconspicuous, that the case will probably be cited 
as holding that "the legislature cannot confer on a private citi- 
zen the power to bring a bill to abate a public nuisance so as 
to make the bill in effect one brought by a public official" but 
that "the rights of a citizen are to be measured by the ordinary 
rules of equity." 10 

In other respects, the statute is in accord with the best 
equitable doctrines. The legislature has power to enlarge the 
category of nuisances, 11 and may prescribe rules regulating the 
issuance of injunctions. 12 Injunction is the proper remedy where 

6 Cal. Civ. Code, § 3541 ; Mack Mathews v. Savings Union Bank & 
Trust Co. (1919) 29 Cal. App. Dec. 668; San Joaquin etc. Irr. Co. v. 
Stevenson (1912) 164 Cal. 221, 229, 128 Pac. 924, 927; Merced Bank v. 
Casaccia (1894) 103 Cal. 641, 37 Pac. 640. 

7 Cal. Stats. 1915, p. 1282; Cal. Stats. 1917, p. 1562. 

8 Cal. Code Civ. Proc, § 1858. 

9 18 U. S. Stats, at L. 187, 3 Fed. Stats. Ann. (2nd ed.) 339. In re 
Jayne (1886) 28 Fed. 419. 

10 7 California Law Review 442, 443. 

"47 Am. St. Rep. 544-5, note; Lawton v. Steel (1890) 119 N. Y. 266, 
16 Am. St. Rep. 813. Contra, 16 Am. Dec. 194-5, note — the court may 
question whether the thing declared a nuisance is in fact a nuisance. The 
cases cited are chiefly cases of municipal ordinances. City of Janesville 
v. Carpenter (1890) 77 Wis. 288, 46 N. W. 28, 20 Am. St. Rep. 123; City 
of Grand Rapids v. Powers (1891) 89 Mich. 94, 50 N. W. 661, 28 Am. St. 
Rep. 276; First Nat'l Bank v. Salles (1891) 129 Ind. 201, 28 N. E. 434, 
28 Am. St. Rep. 185. 

12 Pomeroy, Equity Jurisprudence, § 1337 ; Cal. Code Civ. Proc, § 526 ; 
Cal. Civ. Code, §§ 3420, 3422, 3425. Contra, Guy v. Hermance (1855) 5 
Cal. 73, 63 Am. Dec. 85. 
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the amount of damages is unascertainable 13 or where the legal 
remedy is inadequate. 14 A continuing nuisance is enjoined 
without showing actual damage. 15 All of these rules are appli- 
cable to the present case. The court states that it may apply the 
doctrine of balance of convenience where an injunction is asked. 16 
This doctrine is generally used in cases of temporary injunc- 
tions 17 but the better doctrine, and the prevailing doctrine in 
California, is that a permanent injunction is a matter of right, 
and the court may not balance conveniences in granting it 18 
even though a public interest is involved. 19 

The court non-suited the plaintiff because it found as a 
matter of fact that the water was pure and that therefore the 
plaintiff was not damaged at all. It is submitted that the court 
should not have inquired into the question of the quality of the 
water. It is apparent from the statement of the case that the 
board of health was never called on to act in the matter under 
consideration. The purpose of the legislature was two-fold: to 
obtain a supply of wholesome water for human consumption, 
and to take the question of the purity of the water out of the 
hands of the courts, and put it in the hands of an administra- 
tive board. Where technical knowledge and skill are required, 
the work involved is often delegated to an administrative board. 
Such boards have at times been held to be legislative, and at 
times held to be judicial in their nature, but in fact they com- 

"Heilbron v. Canal Co. (1888) 75 Cal. 426, 437, 17 Pac. 535, 7 Am. 
St. Rep. 183. 

"Conkling v. Pacific Improvement Co. (1890) 87 Cal. 296, 305, 25 
Pac. 399 402. 

'"Moore 'v. Clear Lake Water Co. (1885) 68 Cal. 146, 2 Cal. Unrep. 
Cas. 432, 8 Pac. 816. 

16 Supra, n. 2 at pp. 125-6. The court's authority is 1 High on 
Injunctions, 703. The statement is supported by only one citation, Clifton 
Iron Co. v. Dye (1889) 87 Ala. 468, 6 So. 192, in which case there was 
the additional element of prejudicial delay by the plaintiff. Cf. Peterson 
v. City of Santa Rosa (1897) 119 Cal. 387, 391, 51 Pac. 557. It is true 
that the court in this case states that the doctrine of balance of convenience 
is applicable, but in the decision the rule is not applied. This discrepancy 
between the language and actual holding of the court is pointed out, and 
the rule of the case, denying the doctrine of balance of convenience is 
followed in Hulbert v. California Portland Cement Co. (1911) 161 Cal. 
239, 118 Pac. 928; Jacobs v. Day (1896) 111 Cal. 571, 44 Pac. 243; Ameri- 
can Smelting Co. v. Godfrey (1907) 158 Fed. 225, 238. The defendant 
was acting under right conferred by an easement. 

"14 Ann. Cas. 19, note; Contra Costa Water Co. v. Oakland (1904) 
165 Fed. 518; Flood v. Goldstein Co. (1910) 158 Cal. 247, 110 Pac. 916. 

" Wheatly v. Chrisman (1855) 24 Pa. 298, 302, 64 Am. Dec. 657; Hen- 
nessey v. Carmody (1892) 50 N. J. Eq. 616, 25 Atl. 374; American Smelting 
& Refining Co. v. Godfrey (1907) 158 Fed. 225; Williams v. Los Angeles 
(1907) ISO Cal. 592, 102 Pac. 266; infra, n. 19. Contra; Clark v. Willett 
(1868) 35 Cal. 534. This is an extreme case, the damage to the plaintiff 
having been completed. Supra, n. 16. 

"Shelfer v. City of London, L. R. [18951 1 Ch. D. 287; Atty. Gen. v. 
Birmingham (1858) 4 K. & J. 528, 70 Eng. Rep. R. 220; Hulbert v. Cali- 
fornia Portland Cement Co. (1911) 161 Cal. 239, 118 Pac. 928; People 
v. Selby Smelting Co. (1912) 163 Cal. 84, 124 Pac. 692. 
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bine both elements. Having machinery at their disposal with 
which neither the legislature nor the court is equipped, and be- 
ing free from the technical rules that bind the courts, the use 
of these boards is salutary, and essential in the complicated con- 
ditions of the present day. 20 The court may look into the action 
of the board to see whether the constitutional right of a fair 
hearing has been abridged or denied, 21 but the delegation of 
power to the board removes from the jurisdiction of the courts 
the determination of the question of fact which the board was 
empowered to decide. If the matter is new in California, much 
precedent may be found in the decisions of the courts of other 
states as well as in the federal decisions. 22 

It is apparent from the case that the court feared bringing on 
an unprecedented drought, and forcing people literally to die 
for their rights; in other words, cutting off the water supply of 
a whole city. It decided that this should not be done, and sat 
down to reason its way out. There is, however, a way different 
from that adopted by the court; one in conformity with the well- 
established doctrines of equity. It seems that the board of 
health had never been called on to act. The statute gives the 
board power to grant, during its investigation, a temporary per- 
mit to continue to supply water. 28 If no appropriate proceeding 
were specifically designated by the statute, the court might, un- 
der its power to adopt any suitable procedure 24 grant a manda- 
tory injunction decreeing that the defendant should petition the 
board for a permit. An adequate procedure is, however, desig- 
nated. Nothing is more flexible than the form of injunction to 
abate a nuisance. 25 When a lawful business creates a nuisance, 
but might be carried on in a way that would not constitute a nui- 
sance, it should be permitted to continue in that manner. 26 By 
legislative declaration, the vending of water without a permit is 
a nuisance. Only a petition is necessary to abate this nuisance, 
since the board can grant a temporary permit before investiga- 
tion. It seems reasonable to suggest, by analogy to the cases in 
which the court directs the introduction of scientific appliances 
which remedy the nuisance, and allows the business to continue 

20 28 Harvard Law Review, 95; 25 Harvard Law Review, 704. 
21 28 Harvard Law Review, 808; 28 Harvard Law Review, 198. Farm- 
ers' Elevator Co. v. Chicago etc. Ry. (1915) 266 111. 567, 107 N. E. 841. 

22 Tex. and Pac. Ry. v. Abelene Cotton Oil Co. (1906) 204 U. S. 426, 
438, 51 L. Ed. 555, 27 Sup. Ct. Rep. 350; Kinnavey v. Terminal Ry. Assn. 
(1897) 81 Fed. 802. See 25 Harvard Law Review, 704, 714. Applied to 
findings of the land commission; Burfenning v. Chicago, St. Paul Ry. 
(1895) 163 U. S. 321, 41 L. Ed. 175, 16 Sup. Ct. Rep. 1018; applied to 
findings of the immigration board. U. S. v. Ju Toy (1904) 198 U. S. 253, 
49 L. Ed. 1040, 25 Sup. Ct. Rep. 644. 

23 Supra, n. 1. 

"Cal. Code Civ. Proa, § 187. 
26 5 Pomeroy on Equity Jurisprudence, § 534. 

26 Supra, n. 25; Chamberlain v. Douglas (1898) 24 App. Div. 582, 48 
N. Y. Supp. 710. 
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lawfully that the court might in this case direct an application 
to the board of health for a petition to continue service. If the 
board acted immediately, the drought would be averted. If not, 
a well-known rule applicable is: whenever it is necessary to pre- 
vent a hardship, the defendant is given a reasonable time in 
which to conform to the injunction. 

H. V. D. 
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